Introduction
============

In December 2018, an independent review of the 1983 Mental Health Act of the United Kingdom of Great Britain and Northern Ireland concluded that reforms were needed to reduce coercion in mental health care and to support mental health service users in making their own decisions about treatment. The review stated that, "allowing everyone to make the decisions that affect their life and accept the consequences of those decisions is a key aspect of respecting the unique value and character of each human person."[@R1] Similarly, in 2019, the Council of Europe's Commissioner for Human Rights, Dunja Mijatović, noted that,""Historically, rejection and isolation has been our default response to persons with psychosocial disabilities. This ingrained fear is still very strong and is fuelling the prejudice that they \[persons with psychosocial disabilities\] are automatically a danger to themselves and to society, against all available statistical evidence to the contrary."[@R2]"In making these comments, Mijatović recognized the relationship between coercive care, isolation from the community and the stigmatization of people living with psychosocial disabilities (i.e. disabilities arising from the interaction between a person with a mental health condition and their environment). Stigmatization remains a challenge and may ultimately lead to the violation of numerous rights, such as the right to live freely in the community, and the right to make decisions about treatment or support. The underlying belief is that people with psychosocial disabilities lack the intellectual capacity to make decisions for themselves, which can engender a destructive cycle of marginalization and abuse.[@R3] The harmful effects of coercion have led commentators, such as the United Nations' Special Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment, Juan Mendez, and Mijatović to propose that there should be no coercion under any circumstances.[@R2]^,^[@R4]

Full realization of the human rights of people with psychosocial disabilities is a general principle of the World Health Organization's (WHO's) *Comprehensive mental health action plan 2013--2020*.[@R5] With the issue becoming a central concern for policy-makers and practitioners alike, there is a need to consider how this general principle can be operationalized in the context of decision-making. The aims of this paper are to highlight the human rights implications of involuntary mental health treatment and admission, to examine the consequences of this practice, and to explore the operationalization of a rights-oriented approach to decision-making and legal capacity in a range of scenarios. In addition, given that mental health conditions are distributed across a spectrum, and that the paradigm espoused by the *United Nations Convention on the Rights of Persons with Disabilities* should be incorporated into care and support regimes throughout that spectrum, the paper also considers the legal capacity challenges faced by people with acute conditions because their situation has given rise to the most complex debates among both practitioners and scholars.[@R6]^--^[@R8]

Rights affected by involuntary treatment
========================================

Historically, mental health systems have been too reliant on coercion and have tended to deny that people with mental health conditions have the capacity to decide whether to accept or refuse treatment.[@R9] Moreover, a key characteristic of mental health laws around the world has been substitute decision-making, whereby the decision of a clinician or another official can legally supersede the preference of an individual if that individual is deemed to be mentally incapacitated. Although these provisions are intended to protect people with mental health conditions from harm or from causing harm to themselves or others, scholars and activists have documented cases in which substitute decision-making has led to abuses, ranging from the use of psychiatric methods to suppress political dissent to the sexual and physical abuse of mental health service users in the custody of psychiatrists.[@R10]^,^[@R11] Along with over-reliance on coercion, involuntary institutionalization has often been used to deal with people with serious mental health conditions despite a lack of clear clinical evidence supporting the practice.[@R12]

The Convention on the Rights of Persons with Disabilities, which was introduced in 2007, has been viewed as a radical step forward in the support and care of people with disabilities. Article 12 of the Convention states that they have a right to equal recognition before the law and General Comment 1 on Article 12 (adopted in 2014) states that all persons possess decision-making capacity, which means that substitute decision-making is inconsistent with the right to equal recognition before the law. Instead, the Convention and General Comment 1 mandate supported decision-making, whereby the necessary accommodations are made (and support provided) to ensure that individuals can express their own will and preferences. In rare instances in which individuals may be unable to do so, practitioners and other officials should make every effort to arrive at the most accurate interpretation of the individual's will and preferences. The Convention is one of the most widely ratified treaties in history, to date there are 177 state parties. In 2017, it was reported that at least 32 countries had either undertaken, or were in the process of implementing, reforms to their mental health frameworks to incorporate the paradigm advanced by the Convention.[@R13] Signature and ratification of the Convention mandate each state to ensure its provisions are fully applied in domestic laws, policies and practices.

Involuntary treatment or admission conflicts with the principle of autonomy, a central guiding principle of the Convention. Moreover, the acceptability and quality of any form of coercive mental health care has been questioned. There is evidence that the effects of coercive treatment lead to substantial trauma,[@R14] that its putative benefits cannot be sustainably maintained,[@R15] and that fear of coercion can actually deter help-seeking behaviour.[@R16] In contrast, detractors of the Convention's approach have argued that universal application of the Convention's provisions may, in itself, violate the right to health because people who might need treatment in an emergency or who might be at risk of harming themselves or others may not receive it, this would contravene their right to treatment and risk further impairment.[@R17] While the debate continues, there is increasing evidence to support the efficacy of noncoercive models of care that align closely with the principles of dignity and autonomy and that do not nullify the right to treatment. These models include community-based interventions and practices that emphasize the will, and preferences of mental health service users, as described below. The right to health is, therefore, better served by these more acceptable practices.

The right to equality is also affected by coercive practices because they deny that everyone has an equal capacity to make decisions about their own well-being. Similarly, the right to inclusion in the community is violated by coercive practices that can result in institutionalization or in another form of marginalization. Community inclusion is not only a fundamental right, but as research suggests, it is also an important component of well-being because it contributes to both the prevention and treatment of serious mental health conditions.[@R18] Although inclusion in the community may be challenging when people experience acute distress or exhibit a propensity to harm themselves or others, there should always be a presumption against restricting their right to inclusion arbitrarily or unreasonably.[@R19] Failure to uphold this presumption merely exacerbates the stigmatization and marginalization of people with psychosocial disabilities and can, as a result, present a considerable barrier to accessing services.[@R20]

The right to be protected from cruel, inhumane and degrading treatment has also been invoked by people concerned about the harm that can be caused by involuntary mental health treatment. In 2013, the United Nations' Special Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment called on states to "impose an absolute ban on all forced and non-consensual medical interventions...including the non-consensual administration of psychosurgery, electroshock and mind-altering drugs \[and\] the use of restraint."[@R4] Similarly, the Special Rapporteur's 2017 report on the right to physical and mental health noted that, despite its questionable clinical effectiveness and the rights violations that may occur, involuntary mental health treatment continues to be a common practice.[@R21] The report calls on states to, "radically reduce medical coercion and facilitate the move towards an end to all forced psychiatric treatment and confinement."

A rights-based approach to decision-making
==========================================

Avoiding coercion and realizing supported decision-making in mental health services involves paying systematic attention to all relevant rights and incorporating them into national laws, policies and programmes. Adopting a context-specific approach to achieving the goals of the Convention is important, because differences in resources might necessitate different approaches, and because local social, cultural and political factors may influence implementation. The supported decision-making paradigm of the Convention can be realized by implementing legislative measures, by increasing the participation of mental health service users in treatment and policy-making, and by providing community-based care and support.

Legislative measures
--------------------

According to WHO's Mental Health Atlas 2017, 111 countries (i.e. 57% of all WHO Member States) reported having a stand-alone law for mental health and 66 reported having updated that law in the previous 5 years. The Atlas states that 39% of all Member States (76 countries) have a mental health law that is "partially or fully in line with international human rights instruments." In addition, 139 countries (i.e. 72% of WHO Member States) reported having a stand-alone policy or plan for mental health and 120 (i.e. 62% of Member States) reported having updated that policy or plan in the previous 5 years. The Atlas states that 48% (i.e. 94 Member States) have a mental health policy or plan that is "partially or fully in line with international human rights instruments."[@R22] Many countries have developed legislative and policy tools aimed at operationalizing a rights-based approach to decision-making and legal capacity. We searched for country examples by contacting key informants and following up on examples described in WHO's QualityRights initiative, supplemented by our own knowledge.[@R23] [Box 1](#B1){ref-type="boxed-text"} describes some notable examples we identified of the legal approaches to meeting obligations incumbent upon state parties to the Convention. These examples demonstrate that efforts are being made to incorporate supported decision-making into legislation in a range of contexts around the world. However, they also illustrate that this area of law-making presents challenges and that there continues to be a reliance on some form of coercion despite considerable efforts to avoid it.

###### Examples of mental health legislation, worldwide, 2011--2017

### Canada (British Columbia)

The Mental Health Act of British Columbia (2011) enables mental health service users to issue advance directives that explicitly state their will and preferences in the event of a mental health crisis. However, the Act contains provisions that allow physicians to determine whether involuntary treatment or hospital admission is warranted, albeit with safeguards, such as periodic reviews.[@R24]

### China

China passed its first mental health law in 2012. This law aims to guarantee the legal rights and interests of persons with mental health conditions. However, it also contains a provision for guardianship and requires guardians to safeguard the legal rights and interests of persons with mental health conditions.[@R25]

### Costa Rica

In 2016, Costa Rican mental health law created the legal figure of a "guarantor for equality before the law," whose role is to ensure the personal autonomy of an individual with a mental health condition. The law also fully abolished guardianship.[@R26]

### India

The Indian Mental Health Act of 2017 requires informed consent for the administration of mental health services and medication. It also allows for substitute decision-making when an individual is said to have "ceased" to possess the capacity to make decisions themselves. The Act provides for advance directives and a Mental Health Review Board was established to enable mental health service users to contest their admission to hospital or report any violation by, or deficiency in, mental health services.[@R27]

### Peru

Although decision-making regimes in Peru are covered by the civil code, the General Law on Persons with Disabilities (2012) and subsequent amendments affirm that legal capacity is universal. This outcome resulted from the close involvement in the drafting process of people with psychosocial disabilities and disabled people's organizations. Nonetheless, the Law still allows involuntary treatment in emergencies and for people with addiction.[@R28]

### United Kingdom (Northern Ireland)

The 2016 Mental Capacity Act (Northern Ireland) is an example of "fusion" legislation. Fusion legislation treats people with mental and physical health conditions in the same way when an intervention is proposed and focuses instead on impairments in decision-making capacity. Consequently, fusion legislation reduces the stigmatization of mental health conditions and discourages the overuse of substitute decision-making for people with health limitations. However, a person's best interests may still be determined by a substitute.[@R29]

Participation of mental health service users
--------------------------------------------

Participation is another key principle of the Convention. Involuntary mental health treatment, by its nature, constitutes a denial of this right, as do structural barriers to participation in policy-making. Engaging with mental health service users themselves, both on individual treatment choices and on policy-making is therefore needed. Those efforts can involve mental health advisory committees, monitoring bodies and advocacy structures. Input from mental health service users can also be solicited directly through different platforms, such as social media.[@R30] Moreover, policy-makers, researchers and clinicians may themselves be mental health service users. Recruiting people with experience of a serious mental health condition into organizations that address concerns arising out of involuntary mental health treatment can provide a powerful impetus for change and can lead to better clinical outcomes.[@R31]

By carrying out a scoping exercise and engaging with key informants, we identified important measures that can be taken to foster participation and inclusive decision-making, such as co-production and patient-centred outcomes research. Again, these measures can be applied in a multitude of contexts and to mental health conditions of any severity. Co-production refers to a relationship in which power and the responsibility to plan and deliver support are shared between professionals and mental health service users. Co-production ensures that people with mental health conditions are consulted, included and participate in decision-making from the start to the end of any project that affects them.[@R32] In patient-centred outcomes research and user-led research, mental health service users are engaged in research, not simply as subjects but as partners who help determine what should be studied and how. This approach should shift the focus of research onto the topics, questions and outcomes that are most important to patients and their caregivers. Many disabled people\'s organizations are involved in identifying the needs of mental health service users, evaluating services and advocating for change and public awareness. In fact, the inclusion of Article 12 in the Convention resulted from advocacy by the World Network of Users and Survivors of Psychiatry.[@R33]

Community-based care and support
--------------------------------

Community-based care and support are explicitly intended to avoid the need for hospital admission. In addition, this approach can also incorporate supported decision-making that respects the rights of people with psychosocial disabilities and has been shown to have the added benefit of reducing stigmatization.[@R34] Moreover, there is evidence that community-based care and support can be applied in different ways in countries as varied as Finland, India and Mexico,[@R35]^--^[@R37] which demonstrates that a lack of resources should not be considered an impediment to realizing the Convention's vision. This approach has been found to be viable for people with acute episodes of mental health conditions as well as for less severe cases.[@R38] [Box 2](#B2){ref-type="boxed-text"} describes the varied ways supported decision-making has been implemented around the world, which we identified by carrying out a scoping exercise and engaging with key informants. [Box 2](#B2){ref-type="boxed-text"} also highlights the diversity of the methods used to realize the rights of mental health service users, many of which could be replicated elsewhere. Although most of these methods have been empirically validated, others require additional research to establish their efficacy.

###### Types of community-based, supported decision-making for mental health service users

### Peer support[@R39]^,^[@R40]

Supported decision-making regimes that include peer support inherently advance the right to participation and to care and support in a community of peers. These regimes should, therefore, be incorporated into mental health and psychosocial support services.

### Circle of support[@R41]^,^[@R42]

A circle of support is the group of family members, friends, peer supporters and supportive workers who provide support and friendship to a mental health service user. These individuals can suggest ideas, provide support with planning or help implement plans by engaging with mental health service users in a way that enables them to express their will and preferences in a safe and supportive environment.

### Open dialogue[@R43]

An open dialogue involves the mental health service user, family members, clinicians and other relevant people who meet soon after a crisis. In the dialogue, the emphasis is on responding to the needs of the whole person rather than on eradicating symptoms. Uncertainty is embraced to encourage open conversation and avoid reaching a premature conclusion. Open dialogue is effective in reducing the need for hospitalization and medication and in returning the mental health service user to a previous level of functioning.[@R43]

### Circle of care[@R44]^,^[@R45]

The circle of care comprises members of the health-care team providing ongoing care for the mental health service user, it may include doctors, nurses, pharmacists, psychologists, social workers and other health-care providers. This format encourages a patient-centred approach, supports the mental health service user and facilitates the collection, use, disclosure and handling of personal health information for providing direct health care or for decision-making.

### Personal ombudsman[@R46]

A personal ombudsman is a skilled individual who helps his or her client with a wide range of issues, such as family matters, housing, accessing services and employment. The personal ombudsman should be able to argue effectively for the client's rights with authorities or in court. The client must establish a relationship, and start a dialogue, with the personal ombudsman before he or she is engaged.

### Crisis plan[@R47]^,^[@R48]

A crisis plan is a document that outlines the actions that should be taken to aid recovery when a person is unwell. It can be developed by the person, with or without the help of others, and is an effective and enforceable legal document. The crisis plan can state what the person wants others to do. Implemented together with a post-crisis plan, it can identify and reduce risks to the person.

### Crisis card[@R49]

A crisis card is a small card that a person can carry and which contains information about what to do and whom to contact in the event of a crisis. The card can be presented to anyone, including friends, health-care professionals, police officers and bystanders.

### Crisis care centre or house[@R50]

A crisis care centre is a facility to which an individual can go in a crisis to stabilize, detox, find respite or identify the services they need. These centres provide an alternative to inpatient psychiatric care and help the individual engage with the support system.

Conclusion
==========

Adopting a rights-based approach to decision-making in mental health care primarily involves: (i) aligning mental health laws more closely with the Convention on the Rights of Persons with Disabilities; (ii) fostering the participation of mental health service users in policy and decision-making; and (iii) establishing community-based strategies for supported decision-making. These practices have been adopted in a range of economic and cultural contexts, and have been applied to mental health conditions of all degrees of severity. They have the potential to lessen the stigma faced by people with psychosocial disabilities, to reduce discrimination against them, and to ensure their will and preferences are paramount in all decisions that affect them. Although some aspects of substitute decision-making are still common, these innovative practices can provide a strong foundation for transforming mental health services. However, these practices need to be replicated and research is required to evaluate their impact, and identify ways of entrenching their adoption in practice. In addressing coercion in mental health, the first step should always be to examine the specific context in which the issues and concerns arise; any assessment should identify: (i) the people most affected; (ii) the problems that result from coercion; (iii) the people or organizations that have an obligation to do something about the situation; (iv) the capacities and resources available to take action to rectify the situation; and (v) the challenges that might develop in seeking to address the problem. In keeping with a rights-based approach, it is paramount that the interventions applied should be readily available, accessible, acceptable and of a high quality. As we demonstrated above, this can be done in various contexts under a range of conditions. Ultimately, the principles we have outlined represent an opportunity to realize a rights-based approach to mental health care, one that should not be missed.
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